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Before FAGG, JOHN R G BSON, and WOLLMAN, Circuit Judges.

WOLLMAN, Circuit Judge.

Darwi n Thomas Bordeaux and Augustine Wiite Horse were convicted in
the district court! of kidnapping, in violation of 18 U S. C. 8§ 2, 1153,
and 1201(a)(2), and of voluntary mansl aughter,

The Honor abl e John B. Jones, United States District Judge for
the District of South Dakot a.



in violation of 18 U S.C. 8§ 2, 1153, and 1112. Bot h appeal their
convi ctions of the kidnapping charge and the denial of their notions to
sever the trial. Wite Horse al so appeals the district court's? inposition
of a sentencing enhancenent for a vulnerable victim W affirm

On January 16, 1993, Bordeaux and Wiite Horse attended a drinking
party at a residence in Mssion, South Dakota, |ocated within the Rosebud
I ndi an Reservation. Codefendants WIllis E. D ckson, Jr. and Dani el Anthony
Provancial also attended the party. The four left the party together the
next norning in Dickson's car, picked up a nmale juvenile at the residence
of an acquai ntance, and continued driving around. Sonetine after 6:30
a.m, the occupants of the car observed Dale WIllianms wal king al ong the
road. WIlianms was wearing the leg brace he regularly wore because of an
accident he had suffered several years earlier. One of the group nenbers
offered Wllians a ride. WIIlians accepted, saying that he was going to
his not her's house.

D ckson instead drove to his own house, where all of the nenbers of
the group got out of the car and started kicking and hitting Wllians as
he attenpted to leave the area. After kicking and beating WIllians for
several mnutes, |aughing and cheering all the while, the nmenbers of the
group put WIllians back into the car and drove to an isolated | ocation east
of Mssion. WIIlianms was renoved fromthe car and again was kicked and
beaten with fists and with a snall baseball bat, which the nenbers of the
group took turns using. Wite Horse broke the bat over WIllians' head,
wher eupon the nmenbers of the group struck Wllians with the broken pieces.
WIllians was then put into the trunk of the car, and the

°The Honorabl e Charles B. Kornmann, United States District
Judge for the District of South Dakota.
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menbers of the group drove back to Dickson's hone. Dickson, Provanci al,
and White Horse | eft Bordeaux and the juvenile in the car. Bordeaux got
out of the car and, pursued by the juvenile, ran to the hone of an
acquai nt ance.

Di ckson's father, who lived directly behind D ckson, got into the car
to nove it and heard Wllians in the trunk. Dickson's father opened the
trunk and got W Illians out. Utimately, an anbulance was summobned.
WIllianms went into cardiac arrest while being transported to the Indian
Heal th Service Hospital in Rosebud, South Dakota, where he died soon after
as a result of the injuries inflicted upon himby the nenbers of the group.

White Horse, Bordeaux, Provancial, and Dickson were charged wth
ki dnappi ng and second-degree nurder. Al four defendants filed notions for
sever ance. The nmmgistrate judge® denied the notions. Provanci al and
Dickson pled guilty to a superseding information charging voluntary
nmansl aughter and agreed to testify at trial. The juvenile pled guilty to
an information charging him with becoming a juvenile delinquent and
likewi se agreed to testify at trial. Bordeaux and White Horse were tried
toget her on the charges described above and were found guilty of Kkidnapping
and vol untary mansl aughter.

The sentencing court departed downward to sentence Bordeaux to 63
nmont hs' i nprisonnent and five years' supervised release. The court gave
White Horse an upward adjustnent pursuant to U.S.S.G § 3Al.1, finding that
White Horse knew or should have known that the victim was unusually
vul nerabl e, and sentenced himto 188 nonths' inprisonnent and three years'
supervi sed rel ease.

%The Honorabl e Mark A. Mreno, United States Magi strate Judge
for the District of South Dakota.
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Bot h Bordeaux and Wiite Horse appeal the nmgistrate's order denying
severance and challenge the sufficiency of the evidence to support the
ki dnappi ng convictions. Wite Horse al so appeals the upward adjustnent in
hi s sentence.

Cenerally, we wll review a district court's refusal to grant
severance for an abuse of discretion that resulted in clear prejudice.
United States v. Lucht, 18 F.3d 541, 553 (8th Cir.), cert. denied, 115 S.
Ct. 363 (1994). Def endants who do not give the district court the
opportunity to rule on the severance question in its concrete form are
entitled to only plain error review. United States v. Dobin, 938 F. 2d 867,
869 (8th Gr. 1991). Under this standard, in addition to an abuse of
di scretion, a defendant nust show prejudice affecting his substantial

rights and an extraordinary reason to reverse. Id. Because Bordeaux
renewed his notion for severance at the tine he nopved for judgnent of
acquittal or newtrial, we conclude that he preserved the issue for plenary
review. Wiite Horse did not renew his notion, however, and the district
court was thus not given an opportunity to rule on the notion at any tine
after the exact nature of Bordeaux's testinony was known. Thus, we review
the magi strate judge's denial of Wiite Horse's notion for plain error.

Under either standard, we find that the district court did not err
in denying the notions for severance. Two or nore defendants may be
charged in the sane indictnent if they are alleged to have participated in
the sane offense. Fed. R Gim P. 8(b). There is a preference for joint
trials of defendants who are charged together. United States v. Shivers,
66 F.3d 938, 939 (8th Cir.) (per curiam (citing Zafiro v. United States,
506 U S. 534, 537 (1993)), cert. denied, 116 S. C. 581 (1995). Disparity
in the weight of the evidence between the codefendants is not a sufficient
reason for severance. United States v. Blum 65 F.3d 1436, 1444




(8th CGr. 1995), cert. denied, 116 S. C. 824 (1996). Even the fact that
def endants nay have antagoni stic defenses in which one defendant attenpts

to shift the blane to the other is not a sufficient reason for severance.
United States v. Mason, 982 F.2d 325, 328 (8th Cir. 1993). To show cl ear
prejudi ce, a defendant nust show that his defense was irreconcilable with

that of the codefendant or that the jury was unable to conpartnentalize the
evi dence. Shivers, 66 F.3d at 940.

Al t hough Bordeaux and Wiite Horse claim that their defenses were
irreconcilable, we conclude that they were not. Bordeaux contended that
he was coerced into participating by the other nenbers of the group, but
he testified that Dickson was mainly responsible for the coercion. He
testified that at one point Wiite Horse nmay have yelled at himto kick
WIllians, but he did not know the voices well and the voice could have been
Di ckson's. Wiite Horse's defense was that he was not involved and that
Di ckson, Provancial, and the juvenile had attenpted to shift the blane to
himin order to get reduced sentences. The jury did not need to disbhelieve
one defense in order to believe the other. The jury could have believed
both that the three defendants who had pled guilty were responsible for
setting Wiite Horse up and that they coerced Bordeaux into comitting the
offense. 1In fact, the jury disbelieved both defenses.

This was not a conplex case. There were only two defendants, two
counts each, and no conpl ex issues. Accordingly, we conclude that the jury
was able to conpartnentalize the evidence. See Blum 65 F.3d at 1444.
Thus, the district court did not abuse its discretion in denying the
notions to sever.

Bot h defendants also argue that the evidence was insufficient to
support their kidnapping convictions. In reviewi ng such a



claim we will examine the evidence in the light nost favorable to the
governnent, giving the governnent the benefit of all reasonabl e i nferences.
We will overturn the verdict only if a reasonable jury nust have had a
reasonabl e doubt that the defendant was guilty of one of the essential
el enents of the offense. United States v. Suppenbach, 1 F.3d 679, 681-82
(8th Cir. 1993).

Wiite Horse and Bordeaux contend that the evidence was insufficient
to convict them of kidnapping because the governnment did not prove that
WIllians was held for "ransomor reward or otherw se," as required by 18
US C § 1201(a). W have noted that the "or otherw se" requirenent has
been broadly interpreted and have held that it is nmet if the person
ki dnapped was taken for sonme reason that the defendant considered of
sufficient benefit to him or for " sone purpose of his own.'" United
States v. Eagle Thunder, 893 F.2d 950, 953 (8th Cir. 1990) (quoting United

States v. Melton, 883 F.2d 336, 338 (5th Gir. 1989)).

It was reasonable for the jury to infer that the purpose of the
ki dnappi ng was to assault WIllianms and that he was put back in the car to
enabl e the defendants to continue the assault at a nore isolated | ocation
and thus prevent detection. Both reasons constitute a sufficient benefit
to the defendants. The fact that WIllians originally got into the car
wi t hout being forced did not prevent the asportation fromturning into a
ki dnappi ng, as WIllians believed he woul d be taken to his nother's hone and
force was later used to confine him See United States v. Rednond, 803
F.2d 438, 439 (9th Cr. 1986) (fact that victim originally acconpanies
anot her consensual |y does not prevent ki dnapping where force later used to
seize or confine victin), cert. denied, 481 U S. 1032 (1987).

Bor deaux al so argues that because he did not personally seize or hold
WIllians, the evidence was insufficient to convict him of kidnapping.
Bor deaux was charged both as a principal and as an



ai der and abettor under 18 U.S.C. 8 2. Under this statute, the acts of the
princi pal beconme those of the aider and abettor as a matter of law. United
States v. Sinpson, 979 F.2d 1282, 1285 (8th G r. 1992) (citing Pereira v.
United States, 347 U.S. 1, 9-10 (1954)), cert. denied, 507 U S. 943 (1993).
An individual who takes part in a crininal offense with others nmay not

isolate his involvenent to avoid responsibility for a nore serious offense
conmmtted by the group. United States v. Felix, 996 F.2d 203, 207-08 (8th
Cr. 1993).

There was testinony that Bordeaux was in the car when WIllianms was
offered a ride, that he took part in the beatings both at D ckson's
residence and outside town, and that after WIllians was placed back into
the car Bordeaux sat next to himand occasionally hit himin the back of
the head, saying, "[y]ou don't ness with the boys." Although there was
testinony to the effect that Bordeaux participated only to the extent he
felt he had to, the jury obviously did not accept his coercion defense
After Bordeaux left the group, he nade no effort to get any assistance for
WIIlians. From this evidence, the jury could reasonably infer that
Bordeaux was a willing participant, or at |east that he ai ded and abetted
the group, in holding WIlians.

V.

White Horse argues that the district court erred in increasing his
base offense level two levels for a vulnerable victim under U S S G
8 3A1.1. A defendant's offense level is increased two levels "[i]f the
def endant knew or should have known that a victim of the offense was
unusual Iy vul nerabl e due to age, physical or nental condition, or that a
victim was otherwise particularly susceptible to crimnal conduct."
US S G 8§ 3AL.1. Such an adjustnent is appropriate where the choice of
victimshows an "extra neasure of crininal depravity." United States v.
Cron, 71 F.3d 312, 314 (8th Cir. 1995) (internal quotations onitted).
White




Horse argues that he did not know WIllians, that he did not know that
WIllianms was physically disabled, and that he did not target WIIlians
because of his disability.

W review a district court's factual determ nation that there was a
vul nerable victimfor clear error. United States v. Coates, 996 F.2d 939,
942 (8th Gr. 1993). WIllians' brother testified that Wllians wore a | eg
brace, that he "walked with a real, real distinct linp," and that he could
not easily get up after he had fallen dowmn. He also testified that Wite
Horse knew W lians because they were distantly related and had been at the
sanme house on many occasions. W llians' nother also subnmitted a letter

stating that she believed that Wite Horse knew her son. W concl ude

therefore, that the district court's factual finding that Wite Horse knew
Wllians or that he woul d have seen Wl lians' disability before Wite Horse
and his coll eagues picked himup and in the course of the beating is not
clearly erroneous.

W have held that the defendant nust have actually chosen the victim
as a target for the crinme because of the victims handicap. See United
States v. Callaway, 943 F.2d 29, 31 (8th Gr. 1991) (citing United States
v. Cree, 915 F.2d 352, 354 (8th Cir. 1990)). Because of WIllians' linp and
|l eg brace, he was unable to run away during the beatings. There was
testinony that Wiite Horse told Dickson to pull over when they first saw
Wllians, that Wite Horse was the first person to hit WIlians, and that
at one point Wllians tried to get up and Wiite Horse kicked himin the |eg
to cause himto fall back down. The district could readily infer fromthis

evi dence that Wiite Horse targeted WIlians because of his handi cap

White Horse has noved to renmand the case to the district court for
the purpose of filing a notion for a new trial based on newy discovered
evidence. W deny the notion without prejudice to the filing of a notion
for a newtrial in the district court. See Fed.



R Crim P. 33.

The judgnent and sentence are affirned.
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